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Abstract

With US economic sanctions against Russia in recent years, the Nord Stream Gas Pipeline project in Europe that
links Russia and Germany via the Baltic Sea came under considerable global attention. Russia’s ongoing
invasion of Ukraine has only increased uncertainties around the Project, arguably one of the world’s most
consequential submarine pipeline projects. While legal instruments and contractual arrangements provide the
foundational basis for beneficial cooperation among the States on transnational pipeline projects, the functional
environment of these large-scale projects are also impacted due to the ‘strategic’ calculations and other ‘extra-
legal’ factors brought into the picture by powerful actors. This paper seeks to identify and understand the legal
and extra-legal factors that impact the making and ‘unmaking’ of large, submarine pipelines through a case study
of the Nord Stream pipeline project. The study illustrates the ways in which the silences of legal instruments give
rise to varied interpretations of applicable norms vis-a-vis submarine pipelines today. Part | contains a brief
description of the Nord Stream Project against the backdrop of the many functions of submarine pipelines today.
Part Il provides an overview of the Law of the Sea framework relevant for the construction and operation of
submarine pipelines. Part Il contains a case study of the Project, examining the extend of regulatory powers of
coastal states vis-a-vis marine surveys and other related aspects of the construction permits of submarine
pipelines and also a review of the unilateral sanctions imposed on the project by the United States in recent
years. Part IV contains some final reflections on the interface between law and politics in the construction and
operation of large pipelines such as the Nord Stream Project.
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Introduction

The oceans are a vital part of the ecosystem that sustains life on earth. Almost 97% of the planet's water is held
by the oceans. The vast ocean has very important roles to play in facilitating human life, including through its
vital role vis-a-vis the atmosphere, the formation of clouds and the terrestrial climate. The sea/ ocean contributes
to the well-being of humanity in several, different ways, including as an extraordinary means of transport- from
ancient times, humans relied on the sea as the means to travel from one country or place to another M, Likewise,
the huge potential for channelling energy from wave, tidal and offshore wind is also gaining considerable
traction in recent years. It is widely acknowledged that offshore wind energy generation could make a significant
contribution to meet electricity demand in the coming decades 2.

Along with navigation and fishing, the carriage of goods is also a vital use of the sea. The sea is especially
convenient for the transportation of heavier raw materials. Intercontinental petroleum transportation through
ocean tankers accounts for close to one-third of global maritime trade. Estimates show that liquefied natural gas
(LNG) shipments have grown impressively over the last decade, and the LNG shipments, at 485 BCM, account
for almost half of all global gas trade in 2019. Indeed, maritime shipping directly contributes to the energy
security of import-dependent, non-producing nations; for, they are not solely reliant on pipeline imports.

The sea is also an important source for hydrocarbon resources. With land-based oil producing basins maturing,
petroleum exploration and production companies are increasingly turning for new energy reserves in challenging
deep-water environments to maintain their production levels and commercial profits. Being a rich depository of
hydrocarbon resources, and with the advancement of new technologies for commercial extraction and
exploitation of such resources under the seabed; the oceans are increasing in economic importance, and is being
described as the “new economic frontier [3.”

A. The Question of Submarine Pipelines

Submarine pipelines perform a vital function: primarily, facilitating energy production in the sea . Submarine
pipelines are also being used to supply fresh water to small islands close to continents or larger islands where the
natural water supplies of the islands are insufficient for their needs. The submarine pipeline supplying water to
Singapore from Malaysia is an important international example. Countries such as China, Fiji, Malaysia, the
Seychelles and Hong Kong also have domestic submarine water pipelines linking their small Islands with the
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mainland. However, there is little doubt that most of the submarine pipelines are meant to enable the
transportation of natural gas from petroleum fields to refineries, petrochemical plants and even to our homes and
businesses for use.

The first experiment at creating a submarine pipeline was in 1942, against the backdrop of the Second World
War Bl As part of its military strategy for ensuring adequate fuel supplies other than through maritime shipping
of oil- which was vulnerable to war-time uncertainties, Britain decided upon creating a subsea pipeline across the
English Channel for transporting fuel. So, the military engineers designed an under-sea pipeline across the
Channel for transporting fuel to the allied forces in France 6. From military uses, the technology travelled to
civilian and commercial energy operations in about a decade, with the establishment of a submarine pipeline in
the Gulf of Mexico in 1954. Today, there are different kinds of subsea pipelines. Roggenkamp classifies
submarine pipelines into three categories: intra-field, inter-field, and transportation pipelines 1. The first
category of offshore pipelines helps to bring the oil or gas from well-heads to a point within the operating field
for collection, processing and onward transport- intra-field pipelines. The second category of pipelines allows
transportation of the gas and oil from the field to land. A third category of pipelines transport gas or oil between
two places on land. Such transport pipelines may not be linked to the development areas.

For the transport of gas from the production centres in the ocean, numerous submarine transport pipelines have
been established and many networks are also coming up in different regions around the world. As David Langlet
notes [, many of these pipelines connect production facilities on one State’s continental shelf with the oil and
gas markets of other States. There also those that connects land-based production facilities or grids to markets in
other States. They are located predominantly around the Mediterranean, and also in Western Europe. The North
Sea and the Baltic Sea also have several undersea pipelines linking nations in the region. In Asian region, South
East Asia has several submarine pipelines. Many have been created in the last three decades.

B. The Nord Stream Gas Pipeline Project

The Nord Stream Gas Pipeline project is one of the largest submarine pipeline projects in the world, aiming to
transport petroleum resources from the Russian Arctic to eventual customers in Germany and in other parts of
Europe. The mega project involves the construction of two separate but parallel pipelines under the Baltic Sea-
crossing the territorial waters of Russia, Denmark and Germany, but also the Exclusive Economic Zones’ of
Finland and Sweden. As the pipelines are designed to transport 27.5 billion cubic metres of natural gas a year;
the Project, when fully completed, is expected to increase the amount of natural gas supply to Europe
substantially 1. The Project may contribute significantly to the region’s efforts to shift from coal-based power
generation in the quest for a low carbon future. While the Nord Stream 1 (first Project) is already commissioned
by 2011, the Nord Stream 2 (second Project) is yet to be completed and commissioned 1%, Despite the Projects’
impressive credentials in seeking to transport natural gas from Russia to Germany for the wider European energy
market, the transnational pipeline has attracted much controversy in recent times, even long before the outbreak
of the ongoing war between Russia and Ukraine.
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International legal Framework for Submarine Pipelines

The UN Convention on the Law of the Sea, 1982 [!? is universally seen as the virtual “Constitution of the
Oceans” today %1, It establishes the basic framework for the governance of the oceans, addressing a wide range
of issues of special concern for the areas beyond national jurisdiction 4, The Convention brings in much clarity
to the applicable principles of territorial sovereignty for the purpose of claims and counter-claims by the States,
and provides a functional dispute settlement mechanism for the purpose of interpreting and applying the rules
and principles of the Convention. Along with European Union, 167 States- including India, are Parties to the
1982 Convention [%1,

International law functions on the basis of the principle of sovereign equality of States. Every State has an
obligation to respect the Law of the Sea that recognizes the State’s equal interest in, and right to the lawful uses
of the sea, subject to certain limitations and protections ['61. Every State has a duty to act in good faith in its
relations with other States, while remaining within the bounds of its territories over which it may lawfully
exercise its jurisdictional control. Every State has also the duty to respect the reciprocal privileges and specific
rights conferred by international law to other States in certain contexts, including maritime spaces 71, It is within
the larger framework of general international law that we can discuss the constitutive norms of ocean
governance. Indeed, the legal order of the Oceans is firmly embedded within the rules and principles of public
international law (€,

Under International law, a State’s sovereignty extends over its territory, including its land and the territorial sea.
The rights of a coastal State over the territorial sea do not differ in nature from the rights of sovereignty which
the State exercises over other parts of its territory. A State’s territory necessarily includes the sea, the seabed and
the subsoil with regard to which the State exercises sovereign rights and jurisdiction 9 The UNCLOS provides
for allocation of competence in maritime spaces which are important in the context of the various activities of
States, and divides the maritime space into different zones: territorial sea, continental shelf, exclusive economic
zone (EEZ) and the High Seas. According to the 1982 Convention, different regulatory regimes apply with
respect to different maritime zones. The legal regime on maritime zones seeks to balance the rights of coastal
States with the interests of other States as well as their conferred rights. Coastal states enjoy sovereign rights
over the resources of the continental shelf and EEZ whereas other states can engage in internationally lawful
uses of the sea.

To lay, maintain or operate a submarine pipeline in a multi-jurisdictional environment, public international law
principles are important guideposts. As a result of the international Law of the Sea regime applicable to objects
located or entities conducting activities in areas outside sovereign coastal State territories, particular challenges
arise with the laying and operation of submarine pipelines.

The 1982 UNCLOS now contains the general framework for the jurisdictional regulation of offshore pipelines.
The UNCLOS provisions delineate the respective rights of the States in the different maritime zones as well as
the freedoms common to all States. It is widely known that coastal States enjoy sovereignty over their internal
waters, territorial sea and archipelagic waters 2’1 Hence, the Convention states:

“The coastal State may adopt laws and regulations, in conformity with the provisions of this Convention and
other rules of international law, relating to innocent passage through the territorial sea, in respect of all or any of
the following:.. (c) the protection of cables and pipelines;..(f) the preservation of the environment of the coastal
State and the prevention, reduction and control of pollution thereof; (g) marine scientific research and
hydrographic surveys 21 >

In short, pipelines located solely in internal waters, territorial seas and archipelagic waters are governed by
national law. Coastal State jurisdiction over pipelines in these areas does not fundamentally deviate from the
rules applicable to pipelines located on the land territory of a sovereign State. Hence, the laying of pipelines in
the territorial sea is subject to the consent of the state to which the territorial sea belongs. This means, by default,
coastal states enjoy a significant degree of discretion with respect to granting permissions for pipelines to be laid
in their territorial sea.

A. Pipelines in the EEZ and on the Continental Shelf
The UNCLOS has a number of provisions that specifically deal with submarine pipelines. Articles 58, 79, 86 and
87 of the Convention define the legal regime of underwater pipelines in the context of that Convention as a
whole. The nature and scope of jurisdiction is set out in the Convention's provisions on the exclusive economic
zone and the continental shelf 22, The Convention retains the freedom of all States to lay submarine pipelines in
the EEZ 281, At the same time, this freedom is practically balanced through a number of regulatory powers that
are reserved to the coastal State 1>, For instance, the coastal State is entitled to prescribe the conditions
applicable to all stages of pipelines construction and functioning. However, it is instructive to note that the laid
down conditions by the coastal State should only facilitate the construction. While a coastal cannot impede the
laying or maintenance of pipelines, the delineation of the course for the laying of such pipelines is subject to its
consent and jurisdiction.
Article 79 of that Convention is at the core of the existing regime covering pipelines on the continental shelf. In
particular, the Article clearly indicates the following points:
a. All States have the right to lay submarine pipelines and cables on the continental shelf of another State [?51,
(i.e., beyond the usually 12-mile territorial sea limit);
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b. The coastal State is entitled to prescribe “reasonable measures for the exploration of the continental shelf,
the exploitation of its natural resources and the prevention, reduction and control of pollution from pipelines
[26] »

c. A coastal State may not impede the laying or maintenance of pipelines on the continental shelf. The
Convention makes it clear that “the exercise of the rights of the coastal State over the continental shelf must
not infringe or result in any unjustifiable interference with navigation and other rights and freedoms of other
States as provided for in this Convention 21

d. Consent of the coastal state is required for the delineation of the course for the laying of such pipelines on
the continental shelf [2¢],

e. Coastal State retains the right to prescribe conditions of access for pipelines entering in its sovereign
territory or territorial sea. Likewise, it will also continue to have jurisdiction over pipelines constructed or
used in connection with the exploration of its continental shelf or exploitation of its resources or the
operations of artificial islands, installations and structures under its jurisdiction 2%,

f. In laying new pipelines, due regard need to be shown for existing pipelines in the area, including for
purposes of repair (391,

Though the coastal State may not impede the laying or maintenance of pipelines considering the right of other
States to carry out such activities, it also has the right to authorize and regulate drilling on the sea bed through
prescribing reasonable measures. Ambiguities, however, surround the scope of the prescribed “reasonable
measures” which may include the route that the proposed submarine pipeline must follow, keeping in view the
routes of the existing cables and pipelines on the continental shelf.

Article 112 states that a State is entitled to lay submarine cables and pipelines on the bed of the high seas beyond
the continental shelf. Article 113 states that any injury or obstruction of installations done wilfully, through
culpable negligence, or intentionally are to be treated as punishable offenses unless the act was done in a distress
situation. Article 115 provides that owners of ships who can prove that they have sacrificed an anchor, a net, or
any fishing gear, in order to avoid injuring a submarine cable or pipeline, shall be indemnified by the owner of
the cable or pipeline. Article 116 protects the right of nationals to engage in fishing on the high seas subject to
conditions.

From the principles enshrined in the 1982 Convention as discussed above, it is clear that the coastal states have
important regulatory powers and yet, these powers cannot be exercised in such a way as to obstruct the freedom
of other States to lay submarine pipelines. Indeed, based on obligations of good faith and cooperation, the coastal
states have a duty to facilitate such projects on most occasions.

Nord Stream Project: Politics and the Law

The Nord Stream projects became commercially attractive due to a number of reasons. Europe is an import-
dependent region when it comes to hydro-carbon resources, and has experienced the after-effects of energy
insecurity in the past as a consequence of political turmoil in the Middle East Y. Moreover, the energy transit
disputes involving Russia and Ukraine in the last decade also created anxious moments in the extended region.
Against the backdrop of transit disputes between Ukraine and Russia in the last decade that disrupted the gas
supply to several European nations and that too in the crucial, bitter cold winter months leading to much anxiety
and concern among the European people, it is all the more necessary that alternative energy routes and
infrastructure projects are pursued. The consortium building the pipeline includes not only the Russian energy
giant Gazprom, but also pan-European entities at every stage of the mega project, and it is expected that the gas
supply situation will demonstrably improve with the new and convenient route for the energy consumers in
Europe.

Yet, the Project is politically controversial for other reasons. For long, much of the gas supply to Europe from
Russia transit through Ukraine, Belarus and Poland 2. However, the Nord Stream submarine pipeline project
has the potential to affect and alter this energy transit route, as it offers an alternative, direct route for energy
transportation from Russia to Europe. Hence, the economic interests of the aforesaid transit states are under a
cloud of uncertainty. For instance, it was anticipated that with the commissioning of the new routes for Russian
energy, the prominence and transit- related fee and other advantages available to the two transit states would
possibly decline in the fullness of time. Likewise, the political and strategic calculations of influential players in
the region also heated up the debate around the Project. It may be recalled that the US was very much
‘concerned’ that Ukraine would lose out millions of dollars in transit fee if the Russian gas resources are being
diverted through the Nord Stream project, and in opposing the Project, the US has also been vocal about the
interests of its allies in the region. Russia being freely able to transport more and more natural gas resources
directly to Europe also upsets the United States, which is, thus, deploying its own domestic law to sanction and
punish the Project stakeholders. Moreover, the US also calculates that by seeking to limit Russian access to
European gas market, it will be able to promote its own energy export interest in Europe. Such deep material
interests, and self-serving political calculations and expediency are at the heart of the US perspective on Russian
transnational pipelines to Europe.
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A. Debates over Pipeline Route

While strategic calculations were certainly behind the political efforts to contain and prevent Russia’s energy
supply advantage in Europe, there were, however, other apparently serious concerns which aggravated the
resistance to the Project in some circles 231, As the Pipeline was to traverse the territorial waters or the EEZ of
some States, the regulatory jurisdiction over the pipeline by these States in the different maritime zones-
including on the question of the protection of the marine environment [34- also raised complex legal questions
leading to tough debates putting into sharp focus the scope and ambit of the coastal state’s regulatory powers vis-
a-vis the submarine pipelines %1, There is little doubt that the submarine pipelines regime under the UNCLOS is
inadequate to deal with the contemporary concerns vis-a-vis the development of submarine pipelines. The
Convention is only indicative of the directions, and the framework needs to be fleshed out with corollary,
supplementary obligations. Likewise, it a widely known that issues not regulated by the Convention continued to
be governed by the rules and principles of general international law 3],

Among the European political controversies surrounding the pipeline project, one of the principal issues was the
apparent lack of jurisdiction of the regional community over import pipelines to and from third countries.
Considering that the Project is to reach Germany, the legal and regulatory status and control over the Nord
Stream project under the European community law became a focus of attention 71, In general, transnational
pipeline projects are necessarily designed, linking different national jurisdictions and they hence invariably
engage with both national and international law, including where required, regional community law as well. For
instance, the ongoing Nord Stream-2 pipeline has a composite legal framework comprising of elements of
national, EU and international law. Indeed, for the Nord Stream Projects, the permission for the laying of the
pipeline was obtained by the Consortium from the competent authorities of different countries through whose
waters the pipeline passes. In shaping their permission process for the Project, the member States of the EU also
took into consideration the relevant Community directives as well 8. Since Baltic Sea is a ‘semi-enclosed sea’
within the meaning of the UNCLOS [, the States bordering the Sea, are legally required to cooperate closely in
securing their rights and executing their duties. The Convention obliges the States to cooperate and coordinate
their activities in such a way as to prevent pollution and to preserve the marine environment %, It is interesting
to note that the Nord Stream authorities preferred a community approach and prepared a single study to cover all
jurisdictions for environmental impact assessment. The assessment process involved the identification of
common elements and special factors such as landfall impact in Germany and Russia. It is also noteworthy that
in shaping the ecological assessment of the Project, the 1991 Convention on Environmental Impact Assessment
in a Transboundary Context or the ‘Espoo Convention ¥’ played an important role. The Convention requires
parties, individually or jointly, to take all appropriate and effective measures to prevent, reduce, and control
significant adverse transboundary environmental impact from activities subject to decision by a competent
authority of the state party in accordance with national procedures 2,

B. Marine Surveys: Estonia’s Position

One of the legal questions that arise in the context of the construction and operation of submarine pipelines is the
need for conducting marine surveys of the continental shelf so as to assess the feasibility of the routes chosen for
the laying of the pipeline. Clearly, several factors are important in this context- possible impact on already
existing pipelines; prospects of future pipelines that may be laid; on other lawful uses of the sea-bed, potential
environmental harm, etc. Concerning the necessity and significance of marine surveys before the laying of
pipelines and cables, it is noted:

“The delineation of the course for the laying of a submarine cable or pipeline makes a careful investigation of the
relevant sea-bed conditions in the envisaged area necessary. This investigation is to avoid risks for the future
cable or pipeline and minimize potential conflicts with other uses of the sea. On the other hand, cables and
pipelines already in position on the sea-bed have to be controlled in place on a routine basis or ad hoc, for
example in order to ascertain their route in the event of damage or when another cable or pipeline needs to be
laid across them. The necessary surveys, as these investigations are generally called, are conducted at sea for the
cable or pipeline owner or for a hydro graphic office by specially equipped ships of survey enterprises (431,

The coastal State has the right to grant permission in this regard with regard to the activities in the territorial sea.
The question regarding permission for such surveys in the Continental Shelf has created divergent State Practice.
Many States claim jurisdictional competence in subjecting such surveys to their own national legislative
authority, prescribing procedures in this regard asserting national sovereignty and regulatory control over it. The
legal ambiguity surrounding the right of a coastal state to prevent the marine survey for the laying of pipeline in
the continental shelf seems to continue as no State has so far invoked the inter-state dispute settlement
proceedings under UNCLOS.

In the case of the Nord Stream project, Estonia refused to grant permission to conduct the required marine
surveys. An alternative route without impacting Estonian jurisdictional area was, thus, pursued by the pipeline
consortium. However, the fact remains that the discretion to refuse permission to surveying and pipeline laying
activities in the CS/EEZ is very limited- to prevent, reduce or control pollution. For instance, interpreting Article
58(1) and 79(1) of the UNCLOS, the European Court of Justice held that:

“the sovereignty of the coastal State over the exclusive economic zone and the continental shelf is merely
functional and, as such, is limited to the right to exercise the activities of exploration and exploitation laid down
in Articles 56 and 77 of the Convention on the Law of the Sea. To the extent that the supply and laying of an
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undersea cable is not included in the activities listed in those articles, that part of the operation carried out in
those two zones is not within the sovereignty of the coastal State 141>

C. Sweden's Permission Process

On 07 June 2018, Sweden granted permission for the delineation of the course proposed by Nord Stream
consortium for the laying of two pipelines on the continental shelf in the Swedish Exclusive Economic zone in
the Baltic Sea . Sweden recognized that while the delineation of the course for the laying of a pipeline is
subject to the consent of the coastal State; as a coastal state, it cannot impede the laying of pipelines in the
exclusive economic zone as the zone is international waters. Sweden conducted the examination of the permit
application in accordance with the applicable Swedish Continental Shelf Act and the UNCLOS, and came to the
conclusion that as all States are entitled to lay pipelines, through the 'exclusive economic zone' of the coastal
State, “international law do not give the Government scope to reject the application 61 The official press
release communicating the approval decision also noted:

“According to the Government's decision, the permit includes a consultation condition aimed at safeguarding the
possibility of using and repairing existing underwater cables and pipelines. The company must, in good time
before laying the pipelines, consult with owners of existing cables and pipelines on the continental shelf on
technical aspects that arise where the pipelines cross each cable and pipeline. In addition to this, the company
has made a number of commitments on precautionary measures and safety precautions that mainly target the
sensitive environment of the Baltic Sea, shipping, maritime safety and fisheries [*71.”

In many ways, the decision concerning the Nordstream Pipeline 2 essentially follows the earlier approval for the
Nordstream-1 pipeline project ¢,

C. Denmark’s Permission Process

Some of the States in the Baltic Sea region initially hesitated to grant permission for the laying of the Nord
Stream pipelines in their territorial waters. For instance, while Germany and Russia granted such permissions,
Nord Stream 2’s application seeking permission to lay the pipeline through the Danish territorial sea just south of
Bornholm did not come through for a period of time. As per the domestic law of Denmark, ‘any permission to
lay pipelines in the Danish territorial sea is subject to a recommendation of the Danish Minister of Foreign
Affairs’. Later, the pipeline’s route was tweaked to avoid the Danish territorial waters, and to ensure that the
pipeline would only pass through the Danish EEZ. As a coastal state’s rights in the EEZ are limited, the new
route eventually found approval ],

D. Dispute over EU Regulatory Overreach

It is instructive to note that the pipeline consortium that is building the Nordstream 2 is officially registered in
Switzerland in July 2015. Switzerland is a member of the Energy Charter Treaty. Although the consortium
building the pipeline is constituted by companies led by the Russian petroleum giant Gasprom and Russia is not
a member of the ECT framework, the consortium will be able to institute Investor-State arbitration proceedings
under the ECT by virtue of its being an entity registered under the law of Switzerland %, In September 2019, the
Nord Stream 2 Pipeline Consortium instituted Investor- Contracting Party arbitration proceedings under Article
26 (4) (b) of the Energy Charter Treaty 5! against the European Union, challenging the legal validity of its
recent internal gas market regulation concerning new gas transmission lines from third countries 2. Whereas
existing pipelines will enjoy exemptions from the application of the law, the Nord Stream pipeline faces
potential negative consequences. Considering that the consortium has already invested billions of dollars into the
ongoing construction of the submarine infrastructure project, the sudden shift in regulatory environment will
entail unanticipated challenges for the very survival of the consortium as a business entity.

E. The US Sanctions on the Nord Stream Project

The United States of America passed a legislation titled, Countering America's Adversaries Through Sanctions
Act in 2017 B3, Two years later, on 20 December 2019, the United States passed another legislation titled the
National Defense Authorization Act for Fiscal Year 2020. These legislations authorize the US government to
impose sanctions against persons involved in two major transnational pipeline projects involving Russia- the
Nord Stream 2 and the Turkstream pipeline projects. These sanctions seek to punish all those who are associated
with the targeted projects. While the non-US persons identified and designated under the reports would be
ineligible to enter the US with immediate effect, their access to the US financial system would be blocked and
their transactions concerning property and interests in property would also be prohibited. As a ‘political’ tool, the
blacklisting of the sanctions law is to serve selectively- with a lot of discretion on the executive on whom to
punish and when to punish- even as the threat of the law looms over everyone outside of the United States
jurisdiction 541,

In July 2020, claiming that Russian energy export pipelines- Nord Stream 2 and the second line of the Turk
Stream — threatens US national security and foreign policy objectives, the United States invoked Section 232 of
the CAATSA, 2017 %, The impugned Section authorizes the State Department, “in coordination with allies of
the United States”, to impose discretionary sanctions on persons who enhances the ability of Russia to construct
energy export pipeline projects 561,

12
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In its guidance, the State Department clarified that the sanctions would essentially target energy export pipelines
that both originate in Russia, and transport hydrocarbons across a border for delivery to another country.
Pipelines that originate in other countries and are only transiting through Russian territory would not be targeted
under the law. When the law was enacted in 2017, the executive policy was to exempt investments and loan
agreements made prior to August 2, 2017. Likewise, those investments or other activities related to the standard
repair and maintenance of pipelines in existence on, and capable of transporting commercial quantities of
hydrocarbons, as of August 2, 2017 were also treated as exempt from the sanctions. In July 2020, with the
updated policy on implementation, it is now clarified that all investments and financial agreements involving the
Russian energy export pipelines would be liable to be subject to the sanctions regime.

Defending its decision to impose expanded range of sanctions on Russia, the United States put out the following
statement:

“Russia uses its energy export pipelines to create national and regional dependencies on Russian energy supplies
and leverages these dependencies to expand its political, economic, and military influence and undermine U.S.
national security and foreign policy interests.

In this context, Nord Stream 2 and the second line of Turk Stream—both of which are under construction—
could undermine Europe's energy security by maintaining Russia's dominant share in Europe's gas markets for
decades, discouraging investment in critical diversification projects, and limiting the ability of European
countries to gain leverage over Russia on issues of price, commercial transparency, and the environment. These
projects could destabilize the Ukrainian economy and government severely limiting gas transit through Ukraine,
thereby depriving the Ukrainian government of significant transit revenues and reducing a large deterrent against
further Russian aggression against Ukraine. The development of these projects also provides Russia with
vehicles to further spread its malign influence in Europe [71.”

Conclusion

Submarine energy pipeline projects will have to negotiate multiple fault-lines in the international system in order
to ensure that the Project actually materializes in full measure; the case study on Nord Stream pipeline project
graphically illustrates the difficulties in dehyphenating energy pipelines from power politics (€, It is no accident,
then, that in recent years, several instances of large international infrastructure projects have been abandoned, or
delayed at the altar of power politics %,

The United States of America has a long history of economically targeting other nations through the
weaponization of its pre-eminence in the global financial system. Starting from the very early phase of the Cold
War rivalry with the FSU, the United States has been imposing unilateral sanctions as a major tool of its foreign
policy in order to browbeat and over-awe foreign companies from pursuing commercial opportunities and
conducting business transactions with the country. It is widely known that in the 1980’s, the US sought to
dissuade the European corporations from participating in Russian energy sector projects by threatening economic
sanctions on such entities, including those in relation to a gas pipeline from the former Soviet Union to Europe
(%1, In the 1990’s, countries such as Libya and Iran were specifically targetted by the Unites States of America
for the imposition of economic sanctions on their energy sectors 8. While these foreign policy strategies are
generally recognized by the domestic legal framework of the United States by virtue of their legislative
character, the validity of such unilateral measures are highly contested and fiercely opposed by other states. It is
a foundational principle of international law that no State can cite its domestic policy or law as a valid
justification for its failings in abiding by its international legal obligations.

Whereas a large international infrastructure project such as the construction of under-sea pipeline involving
possibly several States can be a great avenue for beneficial cooperation, often political and other extra-legal
considerations are raised by status-quo powers as their ‘special interests’ could be affected by the change such
Projects entail. It is all the more important under such circumstances to have a clear view of the applicable
international legal principles and a specific framework of resource management in relation to transboundary
development, so as to facilitate the planning and execution of subsequent infrastructure projects.
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