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Abstract

The Claims business funding is considered one of the most important fields at the international level and is of interest to both
law and law, especially in the field of international arbitration, because the international arbitration continues its dynamic
growth on the one hand and the other hand the ability to trail the arbitration claims is reducing.

As is considered the Third-Party funding has become on the most important subject in international arbitration and is now

becoming a feature of international arbitration.

For that, we have presented this essay its discussing the impact of the relationship of a Third-Party in financing international

arbitration cases.
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Introduction

Third party is identified legally that it is not a party at the
contract or a successor of any of the contractors, whether no
natural or legal person is considered a party to the
arbitration procedures from third parties [ and we see that
the issues of conflict of interest between the arbitrators and
the third party ((TPF ) 2 are among the most important
issues that affect the possibility of application of arbitration
decisions and the integrity of the arbitration process, despite
the development of the arbitration financing industry by the
third party in international commercial arbitration, but the
current arbitration rules do not keep pace with recent
developments in this industry and lack the ability to solve
problems that may face financiers, and therefore financiers
prefers to maintain their investments in strict secrecy &, and
for this reason, the arbitrating institutions shall have the
burden of disclosure practically, otherwise, it almost the
claimant party only should disclose the third-party funding.
This is because the funded third party is not a party to the
arbitration agreement, as well as the arbitral authority lacks
the authority to impose any obligations on the funded party
as a third party, and at the other side, in accordance with the
investment arbitration rules SIAS, the arbitral authority is
authorized to apply to disclose financing arrangements of a
third party, rather than its validity to issue an order of
disclosure of funding arrangements, so we shall identify the
impact of the relationship that arises between the third party
and the parties to the arbitration relationship in financing
arbitral cases ™ from other party outside the arbitral
relationship between the claimant and the defendant provide
any form of financial or in-kind support B! in exchange for a
percentage to be agreed upon in case of the success of the
arbitration case at the international level. Through this brief
article, we provide the most important effects that result
from the existence of such a relationship, as follows:

First: Non-disclosure of concealment of financing by the
third party

Article (16/3) of the Egyptian Arbitration Law [ stipulates
that: “The arbitrator must disclose upon his acceptance of
the arbitration assignment any circumstances that may raise

doubts about his independence or impartiality.” As work is
carried out in international arbitration [1 provided that the
arbitrator is reuired an acknowledgment at accepting his
duty, there are no circumstances that affect his impartiality
or independence, and the importance of disclosure lies not
only in preventing the issuance of an invalid ruling, but
rather in preparing the arbitrators to work calmly and not to
be governed to a response by one of the parties, and if the
arbitrator does not perform the duty of disclosure, and this
arises non knwoeldge of a party of the circumstance that
would  prejudice the arbitrator's impartiality or
independence, and after that it was found that he had not
disclosed it, does not prevent the arbitrator from being
rejected, in addition to his right to claim compensation from
the arbitrator because of his breach of his duty not to
disclose €1,

There is no doubt that disclosure is considered obligatory
for the arbitrator even if it was not requested by the parties
or the arbitral authority, whereas the texts contained in this
commitment were obligatory and not permissible [

As well as the criteria 3/A also stipulates: “If there are facts
or circumstances that raise doubts in the discretions of the
parties regarding the arbitrator’s impartiality or
independence, the arbitrator shall disclose these facts or
circumstances to the parties to the arbitration center 1,

The standards of ethical behavior for arbitrators, criteria 2/A
stipulates: “From the start of appointment of the arbitrator
and during the arbitration proceedings, the arbitrator shall
disclose in writing to the arbitration parties, of any
circumstances that may give rise to justifiable doubts
regarding his impartiality and independence” (',

Based on the above mentioned, we conclude that the
arbitrator must disclose his indirect relationships that raise
doubts about his impartiality and independence, whereas
deviating from the application of the principles contradicts
the application of criteria 6 (Relationships) of the
Guidelines on Conflict of Interest in International
Arbitration (IBA), and whereas the arbitrator is responsible
for the identity of the law firm, because when examining the
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facts or circumstances that identify whether or not there is a
conflict of interest, the arbitrator should make a disclosure,
meaning that his disclosure here is obligatory for every
activity in the law firm, because it includes the identity of
the arbitrator even if it is not necessarily from sight and the
general existence of a conflict of interest (121,

In the same context, we find that there is no general
obligation to disclose the existence of a financing agreement
or to disclose the identity of the financier (the third party),
such as the mentioned items in the trade agreement between
Canada and the European Union, which does not include
mandatory disclosure [l however we find that the
investment arbitral authority in Singapore were obligated to
disclose public details of the funding and the identity of the
third party financier (41,

At the same level, neither the Washington Agreement, nor
the rules of the International Center for Settlement of
Investment Disputes (ICSID), nor the rules of UNCITRAL,
included any provision obligating the funding applicant to
disclose any funding agreement to the arbitral authority or to
the other party, and was assigned to other parties to conduct
investigations regarding the existence of a third party or not
by their private method %1, but in recent years, it came with
a new amendment to its rules for more transparency in
arbitration, as it amended its texts, especially in 2013, in
light of recent trends on transparency, so it should treat a
third-party financing with in the same direction with more
transparency, although this approach does not go ahead
along to discover to highlight the importance of disclosing
the essence of financing agreements, and thus it becomes
clear to us that the matter of disclosing the existence of
funding from a third party in arbitration has become
common.

We note that the repeated appointment of the arbitrator from
the same subsidiaries of the parent finance company, if
indicative, it indicates that he has obtained a financial
benefit represented in the arbitration fees, these reasons are
sufficient for the existence of doubt at the impartiality and
independence of the arbitrator in accordance with the IBA
Guidelines where these circumstances are not mere
coincidence, therefore, his appointment is considered made
in a manner contrary to the law, in addition to considering
that the ruling may be invalid, due to the fault of the mistake
of distorted the party’s satisfaction with the arbitrator and is
mainly related to the arbitrator [61 so he must withdraw
from hearing the case in dispute based on criteria 2/D (1) [*7]
of IBA Rules, while the arbitrator must step down if he has
a direct or indirect personal interest in the outcome of the
dispute, or if he feels biased towards one of the parties to the
lawsuit, or if he has personal knowledge of facts related to
the issues in the lawsuit, because the disclosure of the terms
of the concluded agreement between any party to the lawsuit
and a funded third party that would reveal, on the one hand,
the nature of the participation of the third funded party in
the relevant procedures, and it could be an element in
evaluating an existing relationship between an arbitrator and
a funder, as well as such disclosure could also raise related
issues to contractual confidentiality and strengthen the
position of the opposing party in settlement negotiations by
disclosing the economic terms of that agreement, and most
national arbitration laws and rules leave these matters at
most to be dealt with at the discretion of arbitrators, who
usually enjoy extensive control over the legal proceedings
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they consider including identification whether the requested
documents are subject to any privileges 71,

Second: The impact of the third party in the case (the
financial return of the financier)

Third-party financing is identified as: “an agreement by an
entity that is not a party to the dispute, provided that a party
to the dispute with funds or any other form of material
support with the aim of financing some of the costs of the
legal proceedings [81,

Litigation financing is identified as a ruling issued in favor
of the funded litigant, and the litigation financier gets a
share of the proceeds from the lawsuit [,

Whereas the financier conducts an initial assessment of the
case, and always relies on the legal and feasible financial
claims and relying on good foundations in the case that
enables them to reach a conclusion in this case on the
individual level, whereas for the institutional level, the
financing institutions take a number of procedures prior to
making the final decision regarding funding arbitration
through, whether or not to form a team to evaluate the issue
with a group of specialists and highly qualified
professionals to assess the importance of funding or not 2%,
The Abu Dhabi Global Market Courts [?!, have launched an
integrated framework for financing litigation provided by
the third party, if the litigant succeeds in his claim, the
financier gets a pre-agreed share of the outcome of the case,
which often represents a percentage of the refund amount, in
case that the litigant’s case is unsuccessful, so that the
financier does not pay anything to the financier and the
financier loses his money 22, so the claimant takes benefits
from the existence of a company (the parent company) in
risk management 3 and whereas the third party financier
benefits financially from the success of the case, and on the
contrary, in case the arbitration case in dispute does not
succeed, the financier loses his money that he financed.
From this it is clear to us that we must deal with the issue of
third-party financing from two parts, the first part indicates
in the substantive aspect and related to the applicable law to
the dispute before the arbitral authority, and the second part
is represented in the procedural aspect of the arbitral
institution or the arbitral authority (241,

We find that there are a number of countries that were
clearer and open in their dealings with the third party in
matters of financing arbitration cases 21,

Whereas there are countries that have reservations about the
idea of financing litigation by the third party 12,

Therefore, we conclude that the claimant must disclose his
relationship with the funded third party and his control over
the conduct and structure of the arbitration procedures, in
addition to the right of the other party in the arbitration
relationship to request the arbitrator’s resignation for the
purpose of accomplishment the impartiality, independence
and integrity of the arbitral authority, whereas criteria 7 (A)
of the Principles requires the revised IBA Guidelines, that
parties shall disclose on their own initiative and at the
earliest opportunity any relationship with the arbitrator and
the standard considers the duty to disclose the existence of
any direct or indirect relationship between the arbitrator and
the party extends to relationships with persons or entities
that have a direct economic interest at the arbitration to be
submitted in the arbitration is such that the entity providing
the funding for the arbitration, there was a milestone
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towards transparency considered the first rules to directly
address TPF [?7],

As well as we find the text of Article 26 of the ICSID
arbitration rules, which requires the arbitrator to announce
the professional, commercial, and previous and current
business relations with the parties and any other party, for
the purpose to confirm the arbitrator’s credibility in issuing
an independent ruling that provides for the disclosure of
relations with the financier [?¢1,

The 1.C.C has adopted the Guidance Note for Disclosure of
Disputes by Arbitrators as part of the Memorandum to the
Parties and the Arbitration Courts on Arbitration Conduct
under the Chamber's Arbitration Rules, and to oblige all
arbitrators to act at all times, in an impartial and
independent manner 29,

Finally

Whereas the control of the funded third party in the case is
evident in the extent of its impact on the management of the
case procedures and the structuring of financing agreements
based on the sent emails among themselves, which
contradicts the legal privileges of disclosing B9 of the
identity of the funded third party, and it is clear the none
compliance of the claimant to disclose the identity of the
funder and announcement the fact of financing, which

proves the existence of bad faith on the part of the appellant
[31]
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