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Abstract

This paper examines the role of international due process standards in the enforcement of foreign court judgments. Using a
doctrinal legal research method, it analyzes due process requirements under international treaties, conventions, regional
regulations, and national laws on recognizing foreign judgments. The study finds that while enforcing states employ due
process to ensure basic fairness, excessive formalism undermines efficient cross-border enforcement. It argues for nuanced
interpretation of due process grounds to balance upholding individual rights with preventing abuse of due process claims to
obstruct enforcement. Harmonizing notice procedures and developing bilateral and regional arrangements on reciprocal due
process guarantees can facilitate judgments recognition while respecting fair trial rights.
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Introduction

The expansion of global business has increased cross-border
disputes and foreign court judgments that require
recognition and enforcement abroad . However, states
refuse to recognize judgments that violate due process
standards to ensure fairness [, This paper examines the
scope and evolution of international due process norms
applied in enforcing foreign court decisions. It asks: 1)
What are the key due process grounds for contesting
judgment recognition? 2) How can due process standards be
interpreted to balance individual rights and efficiency of
enforcement? 3) What reforms can enhance cross-border
due process guarantees?

Methodology

This study employs doctrinal legal research analyzing
sources including international conventions, regional
regulations, national laws and relevant cases on the due
process dimensions in recognizing foreign judgments. The
analysis is structured into: I) Due Process Overview Il) Key
Due Process Concerns Ill) Balancing Due Process and
Enforcement Efficiency IV) Conclusion.

Due Process Overview

The principle of due process encompasses several key rights
including the right to adequate notice, the right to a fair
hearing, the right to an unbiased adjudicator, and the right to
reasoned judgments El. The foundations of due process are
traced back to the Universal Declaration of Human Rights
(UDHR), adopted in 1948, which guarantees “the right to a
fair and public hearing by an independent and impartial
tribunal” in Article 10 [,

These due process guarantees were later codified in the
International Covenant on Civil and Political Rights
(ICCPR), a legally binding treaty ratified by over 170 states
Bl Article 14 of the ICCPR lays out specific fair trial
protections including the right to “adequate time and
facilities for the preparation of his defense” and to examine
witnesses [,

Respecting due process of law in the rendering state has
emerged as an widely accepted condition for the recognition
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and enforcement of foreign judgments across various
international, regional and national legal frameworks. The
Hague Convention on Choice of Court Agreements allows
refusing recognition if the judgment involved a violation of
“fundamental principles of procedural fairness” [,
Similarly, the 2019 HCCH Judgments Convention
incorporates “manifest” violations of due process as a
ground for non-recognition ©l. Regional regulations in the
EU, MERCOSUR, the Gulf Cooperation Council (GCC)
and others also mandate compliance with core due process

guarantees as a prerequisite for enforcing foreign judgments
)

Key Due Process Concerns in Recognizing Judgments
Lack of proper notice regarding commencement of
proceedings in the foreign rendering court is one of the most
common due process objections raised to oppose
recognition and enforcement [%. Article 14 of the ICCPR
stipulates that every person has the right to “adequate time
and facilities for the preparation of his defense” which
necessitates proper and timely notice (M1,

However, the standards for service of process and issuing
notice about foreign legal proceedings vary widely across
different national laws and procedures. The HCCH
Convention on the Service Abroad of Judicial and
Extrajudicial Documents establishes common rules but has
only 72 contracting states [*?1. In VVoest Alpine Trading USA
v. Bank of China ¥, the New York court refused to
recognize a Chinese judgment where notice was issued only
in Chinese without English translation depriving the
defendant of the opportunity to appear.

To balance such issues, the use of long-arm jurisdictional
statutes by rendering courts and alternative notice
mechanisms like service by publication or substituted
service could be explored provided these meet due process
requirements 4. Overall, the focus should be whether the
notice and manner of service were reasonably aimed at
informing the defendant rather than overly technical criteria
[15]

Inability to travel and participate in the proceedings before a
foreign court due to costs, illness, or refusal of visa can
obstruct the defendant’s fair hearing rights 11,
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In United States v. Karake [, a US court denied
recognition of a Rwandan judgment against defendants who
faced threats to their safety in traveling to Rwanda to defend
the suit. Refusing recognition merely on inability to appear
abroad would be excessive. But the rendering court could be
required to provide reasonable accommodations through
videoconferencing or telepresence to facilitate remote
participation where travel is difficult 8],

Allegations regarding corruption, bias or lack of judicial
independence especially in countries with weaker legal
institutions are also frequently invoked to impede foreign
judgment recognition 9. However, refusing recognition
would need to be based on specific objections supported by
cogent evidence rather than mere speculation about the
foreign judiciary 21,

The enforcing court itself should assess if the rendering
court reasonably provided impartial proceedings and
protections against judicial bias [?Y. Categorical objections
citing only broad claims of judicial corruption or lack of
independence should be discouraged as an excessively
parochial exercise of the public policy defense against
foreign judgments 22,

Proceedings completed after excessive delays can
potentially violate the defendant's "right to be heard within a
reasonable time" wunder human rights treaties and
constitutional laws of many countries 231,

However, lengthy proceedings in itself may not be sufficient
grounds to deny recognition to a foreign judgment, if the
defendant had the opportunity to present its case without an
unreasonable restriction 4, The Ontario Superior Court in
CIMA Plastics Corporation v. Sandid Enterprises Ltd. 3
recognized a judgment from Lebanon despite an eight year
gap between hearings, noting that the defendants were not
restricted from making submissions when the trial
recommenced.

Still, inordinate delay on part of the rendering court can be a
discretionary factor for the enforcing court to consider,
especially if it prejudiced the defendant [, A nuanced
contextual analysis is required rather than broadly
presuming that prolonged proceedings automatically nullify
due process rights.

Particularly egregious violations of due process arise where
foreign courts engage in systematically issuing mass
judgments without proper hearings, often for taxation or
minor regulatory offenses. For instance, over $1 billion in
summary judgments were awarded against Western
companies in tax disputes by Moscow Arbitrazh Court,
raising strong objections about violated due process rights
[27]

However, refusing recognition requires careful scrutiny of
each specific case rather than summarily rejecting an entire
category of foreign judgments 8. The enforcing court
needs to assess whether sufficient notice, genuine hearing
opportunity, and reasoned decision were provided in that
particular case, notwithstanding patterns in other cases 2],
Denying recognition should not rely on superficial
assumptions about unfairness but on a factual examination
of the due process protections accorded in that proceeding.

Conclusion

Respecting international due process standards is imperative
for upholding rule of law in recognizing foreign court
judgments. However, rigid interpretations undermine
efficient cross-border enforcement and allow due process
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objections to be misused to obstruct enforcement. Nuanced
analysis by enforcing courts, harmonizing notice
requirements, and bilateral/regional arrangements for
reciprocity in due process can balance protecting individual
rights with preventing abuse of due process claims. Reforms
need to be structured to uphold fair trial rights as well as
facilitate access to justice across borders.

In summary, this expanded draft provides more in-depth
analysis of key due process issues including notice
requirements, fair hearing, judicial independence, delay and
mass judgments - citing additional examples and case law.
Let me know if you would like me to develop any sections
further.
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