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Abstract

The use of standardized clauses in banking agreements has become a major concern in the context of consumer protection in
the financial services sector. Standard clauses often contain provisions that tend to benefit banks and can have a detrimental
impact on consumers. This research aims to explore consumer protection in the financial services sector related to the use of
standard clauses in banking agreements. In the context of business, especially in the financial services sector, standard clauses
are a very important part. The purpose of this research is to reveal how the standard clause can affect consumer protection in
banking transactions. This research uses a normative legal approach, which focuses on analyzing the application of principles
and rules contained in positive law. In this context, normative legal research aims to explore and understand more deeply legal
materials that contain norms relevant to this study. The results show that the development of the financial services sector,
especially in the banking industry, shows that consumer protection is increasingly becoming a complex issue. One of the
important points is the application of standardized clauses in banking agreements. These standardized clauses have a
significant impact on consumer rights and obligations, especially in the context of credit agreements. Although juridical, the
regulation related to standard clauses has been regulated in the consumer protection law, in reality, there are still credit
agreements containing standard clauses that are contrary to the rights and obligations of customers as creditors.
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Introduction negotiation, the contract becomes invalid and not binding as
As intermediaries in financial sector activities as well as if the principle of consensually is violated, as stated in the
financial services business actors (hereinafter referred to as Civil Code articles 1320 and 1338 . The concept of
PUJK), banks play an important role in state development. freedom of contract allows the parties to make or not make a
Banks are required to comply with applicable laws in the contract, determine the content, implementation and terms
banking sector and other related sectors. As is known, the of the contract and choose its form.

main objective of banks is to collect funds from the public From the provisions above, it is clear that the parties must
in the form of savings and then return the money through follow the principle of freedom of contract, which means
credit or financing ™. Law Number 8 of 1999 concerning they are free to determine the content, implementation and
Consumer Protection (hereinafter abbreviated as UUPK) has terms of the agreement. The principle of consensually also
relevance to financial sector activities, especially if it is requires that the contents of the contract be discussed freely
related to legal protection for bank customers as consumers, and independently by both parties. However, in a bank
such as in the case of credit agreements or bank financing credit agreement, the consumer, in this case the debtor, must
with conventional contracts. accept the contract given by one of the parties, namely the
The principle of freedom of contract, also known as bank. The debtor only has the option to take it or leave it
contractvrijheid or partijautonomie in Dutch, is the basis for without having any power or negotiation regarding the
contract law 2. This means that legal subjects have the right contents of the contract. So the provisions of Article 1320 of
to make and sign contracts or agreements that are deemed the Civil Code are clearly violated by the standard clause if
appropriate to the substance and situation they desire, as it contains things that are prohibited in the UUPK.

long as the parties follow the existing restrictions. In order The use of standard clauses in banking agreements has
to provide legal protection and protect the interests of become a major concern in the context of consumer
economic actors, the evolution of contract law has protection in the financial services sector. Standard clauses
developed new types of agreements that are more effective, often contain provisions that tend to benefit banks and can
simple and practical, and can be completed without lengthy have a detrimental impact on consumers. This is due to the
procedures, which is made possible by the existence of unequal bargaining position between banks which have
freedom of contract. In this context, the existence of greater legal and financial power and consumers who are
standard agreements has actually emerged indirectly as a generally in a weaker position.

consequence of the application of this principle which is Article 1 paragraph (10) of the Consumer Protection Law
based on the principle of freedom of contract [l, provides a definition of standard clauses as regulations or
The principles of freedom of contract and consensually are conditions that have been previously prepared and
the basis of agreements, which are also known as contracts. determined by business parties in documents or agreements
Subekti believes that in a situation where both parties have that are binding and must be followed by consumers. Then
the same view and try to reach an agreement through Article 18 states that business actors are not permitted to use
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standard clauses in any agreement offering goods or
services that transfer responsibility from one of the parties.
Forms containing standard clauses must be written clearly,
unambiguously and easily understood by the party who
owes them. In addition, the placement of standard clauses in
the form must be expressed or written very clearly.
According to Mariam Darus Badarulzaman, standard
clauses arise because the wishes of one party are included in
the agreement either individually or in large numbers. This
massive use refers to the initial preparation and copying in a
form known as a standard agreement. Agreements that
contain standard clauses actually benefit the parties involved
in the transaction. In principle, this type of agreement is not
prohibited, but if it is proven to be burdensome or
detrimental to one of the parties, then this agreement is
prohibited under the requirements of the Consumer
Protection Law [,

An example of a standard clause sentence in a credit
agreement is as follows:

"The Debtor authorizes the Bank to, according to the Bank's
needs, especially if the Debtor is in default - which does not
need to be proven other than non-compliance with one of
the conditions in this agreement or in the event that the
credit provided by the bank is deemed unenforceable, the
debt acknowledgment deed must notarized and signed in the
name of the debtor. The amount of the debtor's debt is stated
with certainty in this deed, as stated in the debtor's loan
account."”

The contents of the credit agreement with the standard
clauses above discuss changes in interest rates that can
occur without the debtor's knowledge. Ideally, these
changes must be agreed to by both parties when the
agreement is signed and accepted by the bank and debtor.
The use of standard clauses in commercial activities is
intended to shorten the time required for each buying and
selling transaction. This is not efficient if every transaction
between the seller and the buyer must discuss the details of
the sales and purchase contract. Therefore, standard
contracts contain clauses that are generally used in these
contracts [, However, the implementation of standard
clauses is mostly detrimental to consumers as debtor
customers.

In an economic and social context, legal protection must be
regulated so that banks and debtors have a balanced position
in order to achieve justice for all parties. An imbalance in
bargaining power can result in the stronger party controlling
the weaker party. If injustice and imbalance occur, then the
goal of justice in law is not achieved, because justice is very
important in a standard agreement, which is an agreement
between two parties that determines their respective rights
and obligations. Both parties have agreed to work together
to achieve the same goals. Therefore, the Consumer
Protection Law and its implementing regulations are
expected to provide legal protection and safeguard the
interests of all parties involved in the agreement, so that a
balance is achieved between banks and debtors.

Based on this background explanation, the issue that needs
to be discussed is how to implement consumer protection in
the financial services sector regarding the use of standard
clauses in banking agreements?

Research Method
The research used is normative legal research, which
conducts research on the application of principles or rules in
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positive law [l Normative legal research focuses on
studying legal materials that contain norms ©l. These legal
documents include primary legal sources such as legislation,
jurisprudence and agreements made by the parties to a
banking agreement; secondary legal sources which include
primary legal sources; and secondary legal materials that
support and clarify primary and secondary legal sources.
Johnny Ibrahim believes that empirical scientific research
can support normative legal research 1. However, this is
only an auxiliary science that does not change the nature of
the normative science of law. Soerjono Soekanto stated that
empirical-scientific research is very important in normative
legal research because it can provide a clear picture and
deeper understanding of the research subject based on
existing knowledge [,

This research adopts an analytical approach and a statutory
regulatory approach. The analytical approach involves
analysis of legal concepts, legal principles, legal rules, legal
structures, and various juridical concepts. The regulatory
approach involves a thorough study of all laws and
regulations related to the legal problem or issue being
discussed (4,

Result and Discussion

In principle, the relationship between consumers and
producers is a long-term and stable relationship. Both have
important desires and dependencies that create this
relationship 2. The relationship between banks and
customers can be identified as a creditor-debtor relationship,
a fiduciary or trust relationship, and a confidentiality
relationship. The precautionary principle must be an integral
part of this relationship. These four types of relationships
are the basis of interactions between banks and their
customers 131,

Abdul Kadir Muhammad stated that an agreement is an
agreement in which one or more individuals promise to
carry out certain actions in the field of wealth. Contract law
gives freedom to the parties to design and determine the
contents of the agreement they want to implement 4],
However, various problems often arise in implementing
these agreements.

Agreements that bind business actors and their consumers
often take the form of standard agreements. Standard
agreements have been widely accepted in society and play
an important role in the business world. Such agreements
are in nature where one party sets certain terms, which are

also known as adhesion agreements or standard agreements
[15]

A standard agreement is a component of a standard contract
that covers assignments from creditors or business actors
that are not permitted by law, such as unexpected increases
in interest rates. Although the main premise underlying this
provision is freedom of contract, it requires government
supervision through laws and judicial institutions to avoid
various interpretations for several parties, because an
agreement must benefit all parties involved.

In the current era of globalization, the preparation of
standard conditions and general provisions is a very
necessary model. This clause is used by companies to
achieve economic targets quickly, efficiently and
practically. However, because consumers only accept
standard agreements that are less profitable, it often does not
provide benefits for consumers [6.  This condition
represents the inequality of status between business actors
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and consumers in terms of education, economic conditions
and bargaining power 1, The development of freedom of
contract can lead to injustice, because justice can only be
achieved when all parties are equal in receiving their
portion.

Consumers who have been harmed need protection of their
rights, including in the financial services sector. The
dynamic relationship between business actors and
consumers requires regulations that clearly and precisely
regulate the rights, obligations and responsibilities of the
parties [*81, The global movement to protect consumer rights
has been around for a long time. UN Resolution Number 39
of 1985 concerning Guidelines for Consumer Protection
(Guidelines of Consumer Protection) is an example, then the
United States, England, the Netherlands, Australia and
Belgium founded the International Organization of
Consumer Unions in 1960 9, In 1993, this organization
changed its name to Consumers International, as well as
Japan's Basic Law on Consumer Policy (shohisha-kihon-
hou) also define consumer protection 2%,

In Indonesia, in order to protect consumers, legal
regulations have established regulations regarding standard
clauses. In Article 18 UUPK it is clearly stated that in the
context of making an agreement between consumers and
producers, the contents of a binding agreement are
prohibited from containing matters that result in value losses
for consumers. From the transfer of responsibility to the
rights of business actors to refuse to return goods or money,
granting consumer powers to business actors regarding
installment payments, procedures for proving losses or
inability to use goods or services, the rights of business
actors to reduce consumers' benefits or assets, the
consumer's obligation to comply regulations set by business
actors, and permits given by consumers to business actors
regarding the imposition of mortgage rights, liens or
guarantees on goods purchased in installments, all reflect
the dynamics and balance of rights and obligations between
consumers and business actors in buying and selling
transactions.

Apart from that, Article 18 paragraph (2) of Law no. 8 of
1999 stipulates that business actors are not permitted to
include standard clauses whose position is hidden or
difficult to read, or which are difficult to understand when
expressed. Paragraph (3) further states that all standard
clauses agreed to by business actors in documents or
agreements that do not comply with the provisions stated in
paragraphs (1) and (2) are considered legally invalid.

The application of the requirements in paragraph (3) shows
that the use of standard clauses in accordance with
paragraphs (1) and (2) is still common. Apart from that,
paragraph (3) regulates that business actors are obliged to
change standard clauses that conflict with the provisions
regulated in law (UUPK).

In contract law in Indonesia, the position of standard clauses
can be analyzed by referring to the legal basis that regulates
them, as well as their application in civil law relations
between the parties involved. The regulations governing
standard clauses provide information regarding the position
of standard clauses, as well as several examples of
agreements that use standard clauses.

As an integral part of banking agreements and other
financial products, standard clauses regulate various
important aspects relating to the rights and obligations
between the bank and the customer. Although standard
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clauses are often considered to be provisions set unilaterally
by the bank, in practice, standard clauses are also the result
of an ongoing negotiation process between the bank and the
regulator to ensure protection and fairness for both parties.
Standard clauses can cover various things, ranging from
provisions regarding interest rates, additional costs, to
dispute resolution mechanisms.

As regulated in Article 1320 paragraph 1 of the Civil Code
regarding the validity period of an agreement, credit
agreements are concluded based on an agreement between
the parties involved. An agreement usually begins with one
party making an offer, which is then followed by the other
party accepting the offer. This process is called offering
(aanbod) and receiving (aanwarding) Y. A credit
agreement has two parties who have a will and can express
it to fulfill the objectives of the agreement.

In banking practice, a standard or standard agreement is
defined as a credit agreement between a bank and a debtor-
consumer. The bank has previously prepared the terms of
this agreement without involving the debtor. The clauses in
the credit agreement aim to safeguard the creditor's interests
against credit risk in the context of the creditor-debtor
relationship. As a result, customers as potential debtors only
have the option to accept or reject these clauses, without any
room for negotiation.

Credit agreements are based on the principle of freedom of
contract, which allows banks and debtor customers to
choose whether to make an agreement or not, who the
parties involved are, what the purpose of the agreement is,
what is the object of the agreement, what the form of the
agreement is, and whether will accept or reject alternative
legal provisions.

Within the framework of freedom of contract, there is a
tendency for one party to dominate the other (supremacy),
resulting in the legal relationship being implemented
tending to be similar to a contractual relationship to create
competition. From several cases that the author found
through several court decisions that have been finalized, it
shows that the legal relationship between banks and debtors
is largely never balanced. Banks or creditors can have
different advantages based on their bargaining position. As a
result, the stronger party has the power to determine
whether a particular clause will be included in the
agreement or not.

The characteristics of standard clauses include unilateral
drafting of agreements by business actors, which results in
consumers having a limited role in determining what the
contents of the agreement are. Standard clauses are usually
in written form and are general in nature, meaning the same
for all consumers, consumers often feel forced to accept the
contents of the agreement. due to urgent needs or limited
alternatives, giving business actors a bargaining advantage
in negotiations [?2,

The Financial Services Authority Regulation (POJK) is
another piece of law that regulates how general agreements
must be implemented. POJK is an implementing regulation
of the Consumer Protection Law. The Financial Services
Authority (hereinafter referred to as OJK) is a government
agency in Indonesia which is responsible for supervising all
activities in the financial services sector, including banking
and non-bank financial institutions. OJK is an independent
organization that is not influenced by other parties.
Responsible for functions, duties and authorities related to
regulation, control, investigations and investigations.
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Several important things influence the development of OJK
within the framework of the commercial evolution of the
financial services sector. The first is business
agglomeration, which connects various types of financial
services such as banks, securities companies, insurance and
finance. Second, banks are developing various kinds of
financial service products, including banc assurance, unit
link, and investment product offerings. Lastly, there are
differences in the regulatory requirements set by Bank

Indonesia and Bappepam-LK 231,

Financial Services Authority OPK Regulation (POJK)

Number 1/POJK.07/2013 has regulated consumer protection

in the financial services sector since 2013. Article 21 POJK

provides guidelines for drafting agreements that PUJK will
offer to customers, where the contents of the agreement
must maintain balance and fairness, and fairness.

Article 22 POJK Number 1/POJK.07/2013 provides

guidance for PUJK in preparing standard agreements. The

form of standard agreement offered to customers has also
undergone adjustments to digital modernization, where

PUJK can offer its standard agreement in the form of

electronic media. Article 22 contains prohibitions on PUJK,

including

a. Transfer of PUJK responsibilities to customers;

b. PUJK's right to refuse a refund of money paid by
customers for certain products or services;

c. PUJK has the right to take unilateral action against
goods guaranteed by customers, except in accordance
with applicable regulations;

d. Establish requirements for customers to prove losses if
PUJK claims not to be responsible for loss of product or
service benefits;

e. PUJK's right to reduce the benefits of products or
services or consumer assets that are the object of the
agreement;

f. A statement that without the customer's consent, the
customer must be subject to new, additional, continued
or revised regulations from PUJK; And

g. A statement that the customer authorizes the PUJK to
enforce a pledge, pledge or security interest on goods or
services purchased in installments.

To strengthen POJK regulation Number 1/POJK.07/2013
regarding the prohibition on the inclusion of standard
clauses as written above, in 2014 OJK issued Financial
Services Authority Circular Letter Number
13/SEOJK.07/2014 concerning Standard Agreements as the
implementer of POJK Number 1/POJK. 07/2013, this
circular letter as a whole contains rules in order to protect
consumers from standard clauses which are considered to
have no basis in fairness and balance in agreements with
Financial Services Business Actors (PUJK), as well as
trying to realize balance, fairness and fairness in relationship
between PUJK and consumers.

SE OJK Number 13/SEQJK.07/2014 explains the difference
between standard agreements and standard clauses. A
standard agreement is a written agreement prepared by the
PUJK itself which contains standard clauses regarding
content, format and production methods. Usually used to
provide products or services to a large number of customers.
Meanwhile, standard clauses are clauses that have been
prepared by PUJK or other institutions unilaterally and are
intended to be included in standard agreements.
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From the definition above, it can be concluded that the two
are different instruments, a standard agreement is a
document containing a series of clauses that have been
prepared in advance by PUJK to be accepted or rejected in
their entirety. On the other hand, standard clauses refer to
certain parts of the agreement that include specific terms
and conditions that cannot be changed. So the two differ in
terms of scope and flexibility.

Apart from that, in 2022, OJK issued POJK number
6/POJK.07/2022, which was later changed to POJK number
22 of 2023 Consumer and Community Protection in the
Financial Services Sector. These POJK issues discuss
several issues that are in the main spotlight, namely the
inclusion of provisions related to the prohibition on
including exoneration clauses as well as PUJK transparency
in terms of providing access to standard agreement contents
and copying them to consumers (customers).

Based on the explanation regarding the regulations or
juridical basis regarding standard agreements and standard
clauses, starting from the Consumer Protection Law
Number 8 of 1999, up to the 2013 OJK Regulations and the
2023 OJK Regulations, we can see that the government has
actually provided an umbrella adequate laws or regulations
regarding the implementation of standard agreements that
contain standard clauses. However, it turns out that in
practice in the field there are many violations in
implementing these regulations. This is proven by the many
cases in the form of court decisions regarding violations of
standard clauses by PUJK against customers.

When there is a violation of the provisions as mentioned
above, there is often an imbalance seen in the credit
agreements signed in the banking sector, where there are
standard contracts with unfair clauses which are used as
credit agreements. This agreement is standard and unfair
because it was made unilaterally, without the participation
of the customer as debtor. All that is required is consumer
compliance with the credit agreement that has been prepared
previously. The bank (creditor) submits this credit
agreement to the debtor (consumer) to be signed without
providing an opportunity for negotiation regarding its
contents. Consumers are not in a favorable bargaining
position because the credit agreement already exists and is
only made by one party, namely the bank 24,

The following are several examples of disputes related to
standard clauses and standard agreements made by PUJK:
Supreme Court Decision Number 1174 K/Pdt.Sus-
BPSK/2018.

In this decision, the plaintiff as a customer sued the bank as
a creditor regarding the credit agreement between the two of
them. In the disputed credit agreement, the plaintiff assessed
that the clauses contained in the agreement were detrimental
to the debtor. These clauses include articles that limit the
rights of customers as debtors and of course this is contrary
to the provisions of Article 19 UUPK and there are articles
that explicitly contain monopolistic practices, uniform
standard clauses by banks can create monopolistic practices
and cause unfair competition. and of course this is contrary
to Article 28 UUPK. In this decision case, the Supreme
Court decided that several standard clauses in the credit
agreement were null and void because they violated the
Consumer Protection Law.
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Central Jakarta District Court Decision Number
796/Pdt.G/2022/PN Jkt.Pst.

In this decision, the customer (debtor) as the plaintiff filed a
lawsuit against the bank as the creditor regarding the
inclusion of a prohibited standard clause in the agreement
that binds both of them. The standard clause is related to
credit interest which is considered unreasonable and exceeds
the limit determined by Bank Indonesia. Article 18 UUPK
stipulates that consumers have the right to simple and
accurate information about products and services. This
standard clause is contrary to the provisions of the article. In
this decision, the Central Jakarta District Court decided that
several standard clauses in the credit agreement were null
and void and the bank had to return the excess interest that
the customer had paid.

Based on the two case examples above, it can be seen that
there are still standard clauses that contain prohibited
content. The inclusion of the standard prohibited clause
certainly does not reflect the values of balance and justice.
As stated by Neni Sri Imayanti in her research, justice has a
central role in Islamic economics. The texts of the Qur'an or
Sunnah are not the only sources of justice in the economic
scope, but the principles of natural law also contribute to the
emergence of justice. Nature is shaped by the principles of
justice and balance. Justice in economics can be applied to
prices, product quality, treatment of workers, and the impact
of various economic policies 21,

Furthermore, based on data collected by Marwah in 2018, it
is known that 4 out of 5 banks (BTN, BRI, Bank Mandiri
and Bank Panin) in the research sample did not provide
information regarding interest increases and the amount of
KPR installments, before the fixed rate interest ended.
Meanwhile, 1 bank, namely Bank Central Asia, has sent via
SMS to debtor customers information regarding interest
increases and the amount of mortgage installments before
the fixed rate interest ends [6,

As regulations develop and legal awareness increases in the
financial services sector, bank compliance with provisions
prohibiting default clauses that harm consumers is becoming
increasingly important. Even though efforts have been made
to minimize the use of prohibited standard clauses, there are
still several cases where this has led to disputes between
banks as creditors and consumers as debtors. Therefore,
banks need to continue to strengthen internal supervision
and the agreement process with customers to ensure that the
standard clauses used are in accordance with applicable
legal provisions and do not harm customers. In this way,
banks can minimize the risk of disputes and provide better
protection for customers.

Conclusion

The evolution of the financial services sector, especially in
the banking business, shows that the dynamics of consumer
protection are becoming increasingly complex. One of the
main focus areas is the use of default clauses in banking
agreements. Consumer rights and obligations are greatly
influenced by standard clauses, especially those in credit
agreements. Standard clauses in banking agreements often
harm customers as borrowers. Several regulations in
Indonesia have been created to regulate matters relating to
financial services, such as Consumer Protection Law
Number 8 of 1999, POJK Number 1/POJK.07/2013
concerning Consumer Protection in the Financial Services
Sector, Financial Services Authority Circular Letter Number
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13/SEOJK.07/2014 concerning Standard Agreements, and
POJK Number 22 of 2023 concerning Consumer Protection
and Public Protection in the Financial Services Sector.
Creditors and debtors continue to dispute the provisions
stipulated in banking agreements. A number of cases show
that banks, also known as creditors, regularly enforce
standard clauses that violate the Consumer Protection Law
(UUPK), which ultimately harms customers as creditors and
puts them in an unfavorable situation.
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