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Abstract 

Standard form contracts, characterized by pre-drafted terms and unequal bargaining power, have become indispensable in 

modern commercial transactions. Boilerplate clauses—such as exclusion clauses, jurisdiction clauses, arbitration clauses, and 

limitation of liability clauses—form the backbone of these contracts. While they enhance efficiency and predictability, their 

enforceability raises critical legal concerns, especially under the Indian Contract Act, 1872. This paper critically examines the 

legal validity and enforceability of such clauses in India, analyzing judicial trends, statutory provisions, and principles such as 

consent, reasonableness, public policy, and unconscionability. It further evaluates whether the existing legal framework 

adequately protects weaker parties and suggests reforms for balancing contractual freedom with fairness. 
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Introduction 

The rapid evolution of commerce in the modern era has 
fundamentally transformed the manner in which contractual 
relationships are formed and executed. With the expansion 
of industrialization, globalization, and digital transactions, 
there has been an increasing reliance on standardized 
agreements that facilitate speed, uniformity, and efficiency 
in commercial dealings. One of the most prominent 
manifestations of this transformation is the widespread use 
of standard form contracts. These contracts, often drafted 
unilaterally by one party—typically a corporation, service 
provider, or institution—are presented to the other party on 
a non-negotiable, —take-it-or-leave-it‖ basis. As a result, 
they are commonly referred to as contracts of adhesion, 
reflecting the limited autonomy of the adhering party in 
influencing the terms of the agreement. 
At the heart of these standard form contracts lie boilerplate 
clauses—pre-drafted, standardized provisions that are 
routinely incorporated into agreements without significant 
variation. These clauses typically address issues such as 
limitation or exclusion of liability, dispute resolution 
mechanisms, jurisdiction, indemnity, force majeure, and 
termination rights. While they are designed to provide 
predictability and reduce the need for repeated negotiations, 
their standardized nature often leads to a lack of scrutiny by 
the parties who  
accept them. In practice, most individuals and even small 
businesses do not read or fully understand these clauses 
before agreeing to them, thereby raising serious concerns 
regarding informed consent and contractual fairness. 
From a commercial perspective, the use of boilerplate 
clauses offers undeniable advantages. They significantly 
reduce transaction costs by eliminating the need to draft 
fresh agreements for each transaction. They also promote 
consistency in contractual relationships, thereby enhancing 
legal certainty and minimizing disputes. In industries such 
as banking, insurance, telecommunications, and e-
commerce, where large volumes of transactions are 
conducted daily, the use of standard form contracts is not 
only convenient but also practically indispensable. 

However, this efficiency often comes at the cost of equity, 
as the drafting party is typically in a position to impose 
terms that disproportionately favor its own interests. 
The imbalance of bargaining power inherent in such 
contracts is one of the most critical issues associated with 
boilerplate clauses. The party drafting the contract—usually 
possessing greater economic strength, legal expertise, and 
market dominance—can structure the terms in a manner that 
limits its own liability while expanding the obligations of 
the other party. The adhering party, on the other hand, often 
has little choice but to accept these terms, especially in 
situations where alternative options are limited or 
unavailable. This lack of meaningful choice undermines the 
very foundation of contractual freedom, which is premised 
on the idea of voluntary and informed agreement between 
parties. 
The enforceability of boilerplate clauses becomes 
particularly contentious when they are used to exclude 
liability, restrict legal remedies, or impose onerous 
conditions. For instance, exclusion clauses may attempt to 
absolve a party from responsibility for negligence or breach 
of contract, while jurisdiction clauses may compel the 
weaker party to litigate in inconvenient forums. Similarly, 
limitation of liability clauses may cap the amount of 
damages recoverable, thereby depriving the aggrieved party 
of adequate compensation. In such cases, the question arises 
as to whether the courts should strictly enforce the terms of 
the contract or intervene to prevent injustice and protect the 
weaker party. 
In the Indian legal context, the enforceability of boilerplate 
clauses is primarily governed by the principles enshrined in 
the Indian Contract Act, 1872. This foundational statute lays 
down the essential elements of a valid contract, including 
free consent, lawful consideration, and the absence of 
vitiating factors such as coercion, undue influence, fraud, 
misrepresentation, 
and mistake. Section 13 defines consent as an agreement 
upon the same thing in the same sense, while Sections 14 to 
19 elaborate on the circumstances under which consent may 
be considered free or otherwise. These provisions serve as 
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the primary safeguards against unfair contractual practices, 
including those arising from the use of boilerplate clauses. 
However, the application of these principles to standard 
form contracts presents several challenges. The notion of —
free consent‖ becomes problematic in situations where one 
party has no real opportunity to negotiate the terms of the 
contract. Similarly, the doctrines of coercion and undue 
influence may not always be directly applicable, as the 
inequality of bargaining power in such cases is often 
structural rather than explicit. This raises important 
questions about the adequacy of the existing legal 
framework in addressing the complexities of modern 
commercial transactions. 
Indian courts have, over time, attempted to bridge this gap 
by developing judicial doctrines such as unconscionability, 
reasonableness, and public policy. Through these doctrines, 
courts have sought to strike a balance between upholding 
the sanctity of contracts and preventing the enforcement of 
unfair or oppressive terms. In certain cases, particularly 
where there is a clear disparity in bargaining power, courts 
have shown a willingness to invalidate or modify boilerplate 
clauses that are found to be unjust or unreasonable. 
Nevertheless, the absence of a comprehensive statutory 
framework specifically addressing unfair contract terms 
continues to pose significant limitations. 
Furthermore, the rise of digital commerce has added another 
layer of complexity to this issue. Online transactions often 
involve click-wrap or browse-wrap agreements, where users 
are required to accept standard terms and conditions by 
simply clicking a button or continuing to use a website. In 
such scenarios, the likelihood of users reading or 
understanding boilerplate clauses is even lower, thereby 
exacerbating concerns regarding consent and fairness. The 
legal system must therefore adapt to these evolving realities 
and ensure that the principles of contract law remain 
relevant and effective in the digital age. 
In light of these considerations, this paper seeks to critically 
examine the enforceability of boilerplate clauses in standard 
form commercial contracts under the Indian Contract Act, 
1872. It aims to analyze whether the existing legal 
principles are sufficient to regulate such clauses and protect 
the interests of weaker parties. By exploring judicial 
interpretations, doctrinal developments, and comparative 
perspectives, the paper endeavors to assess the extent to 
which Indian contract law achieves a balance between 
efficiency and fairness. Ultimately, it seeks to contribute to 
the ongoing discourse on the need for legal reform in this 
area, with a view to ensuring that contractual relationships 
are not only efficient but also equitable and just. 
 

Concept and Nature of Boilerplate Clauses 
Boilerplate clauses refer to standardized contractual 
provisions that appear in multiple agreements with little or 
no variation. These include: 
▪ Exclusion and limitation of liability clauses 
▪ Arbitration clauses 
▪ Jurisdiction clauses 
▪ Force majeure clauses 
▪ Entire agreement clauses 
▪ Indemnity clauses 
 

These clauses are often positioned towards the end of 
contracts and are rarely negotiated. Standard form contracts, 
also known as adhesion contracts, are characterized by: 
1. Pre-drafted terms 
2. Lack of negotiation 
3. Inequality of bargaining power 

Such contracts are prevalent in sectors like banking, 
insurance, telecommunications, and e-commerce. 
 
Legal Framework under the Indian Contract Act, 1872 

Free Consent (Sections 13–19) 

Consent is the cornerstone of a valid contract. Section 13 
defines consent as an agreement upon the same thing in the 
same sense. However, in standard form contracts, real 
consent is often questionable.  
The presence of coercion, undue influence, fraud, 
misrepresentation, or mistake renders consent invalid. 
Boilerplate clauses may sometimes be imposed under 
circumstances that amount to undue influence or 
misrepresentation [1]. 
 
Doctrine of Unconscionability 

Although not expressly codified in the Act, Indian courts 
have developed the doctrine of unconscionability to 
invalidate unfair contractual terms. A contract is 
unconscionable when: 
▪ There is inequality of bargaining power 
▪ Terms are excessively one-sided 
▪ The weaker party has no meaningful choice 
 
Public Policy (Section 23) 

Section 23 declares agreements opposed to public policy as 
void. Boilerplate clauses that restrict legal rights or remedies 
may fall within this category [2]. 
 
Restraint of Legal Proceedings (Section 28) 

Section 28 invalidates agreements that restrict a party from 
enforcing rights through legal proceedings. However, 
arbitration clauses are an exception. 
 
Judicial Approach in India 

Indian courts have played a significant role in determining 
the enforceability of boilerplate clauses. 
 
Reasonable Notice Doctrine 

Courts require that reasonable notice of unusual or onerous 
terms must be given. If a clause is buried in fine print 
without proper notice, it may not be enforceable [3]. 
  
Fundamental Breach Doctrine 

Earlier, courts held that exclusion clauses cannot protect a 
party in cases of fundamental breach. However, modern 
jurisprudence treats such clauses as subject to construction 
rather than invalidation per se [4]. 
 
Inequality of Bargaining Power 

In cases involving weaker parties, courts have invalidated 
unfair clauses. 
 
For instance, the Supreme Court has held that contracts 
entered into under unequal bargaining power may be struck 
down if they are unjust and unreasonable [5]. 
 
Interpretation Against the Drafter (Contra Proferentem 

Rule) 

Ambiguities in boilerplate clauses are interpreted against the 
party that drafted them [6]. 
 

Types of Boilerplate Clauses and Their Enforceability 

Exclusion Clauses 

These clauses limit or exclude liability. Courts generally 
enforce them if: 
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▪ They are clearly worded 
▪ They do not violate public policy 
▪ Proper notice has been given 

 
However, clauses excluding liability for negligence or fraud 
are viewed with suspicion. 
 
Jurisdiction Clauses 

Parties may agree to confer jurisdiction on one of several 
competent courts. Such clauses are valid provided they do 
not oust jurisdiction completely [7]. 
  
Arbitration Clauses 

Arbitration clauses are widely enforced under the 
Arbitration and Conciliation Act, 1996. Courts generally 
favor arbitration as a dispute resolution mechanism. 
 
Limitation of Liability Clauses 

These clauses cap damages. Courts examine their fairness 
and reasonableness before enforcement. 
 
Indemnity Clauses 

Indemnity provisions are governed by Sections 124–125 of 
the Act. Courts enforce them unless they are unconscionable 
or against public policy. 
 

Critical Analysis 

Despite judicial safeguards, several challenges persist: 
 

Illusion of Consent 

In standard form contracts, consent is often not genuine. 
Consumers and small businesses lack bargaining power and 
are compelled to accept terms. 
 

Lack of Specific Legislation 

India lacks a comprehensive statute regulating unfair 
contract terms, unlike jurisdictions such as the UK (Unfair 
Contract Terms Act, 1977). 
 

Judicial Inconsistency 

Judicial decisions vary widely, leading to uncertainty in 
enforcement. 
 

Burden on Weaker Party 

The burden of proving unfairness lies on the weaker party, 
which may not always be feasible. 
  
Comparative Perspective 

In developed jurisdictions: 
▪ Courts apply strict scrutiny to exclusion clauses 
▪ Consumer protection laws regulate unfair terms 
▪ Transparency and fairness are emphasized 
 

India’s reliance on general contract principles is insufficient 
to address modern complexities. 
 
Suggestions and Recommendations 

1. Enactment of Specific Legislation 
India should introduce a law regulating unfair terms in 
standard form contracts. 
 

2. Mandatory Disclosure Requirements 
Important clauses must be highlighted and explained. 

 

3. Adoption of Reasonableness Test 

Courts should uniformly apply a reasonableness 
standard. 

4. Consumer Protection Strengthening 

Extend protections to small businesses as well. 

 

5. Judicial Guidelines 

Clear guidelines for interpreting boilerplate clauses 

should be developed. 

 

Conclusion 

Boilerplate clauses have become an indispensable 

component of modern commercial contracts, playing a 

crucial role in promoting efficiency, uniformity, and 

predictability in business transactions. Their standardized 

nature allows parties, particularly large corporations and 

institutions, to streamline contractual processes and reduce 

the time and cost associated with negotiating individual 

agreements. In a fast-paced and increasingly globalized 

economy, such advantages are not merely desirable but 

often necessary for the smooth functioning of commercial 

activities. However, the very features that make boilerplate 

clauses efficient also give rise to significant concerns 

regarding fairness, equity, and the protection of weaker 

parties.  

The central issue surrounding the enforceability of these 

clauses lies in the inherent imbalance of bargaining power 

between the contracting parties. Standard form contracts are 

typically drafted by one party and presented on a —take-it-

or-leave-it‖ basis, leaving little or no scope for negotiation. 

As a result, the adhering party is often compelled to accept 

terms that may be onerous, one-sided, or even oppressive. 

This raises serious questions about the authenticity of 

consent, which is a foundational requirement under the 

Indian Contract Act, 1872. While the Act provides for 

safeguards such as free consent and the absence of coercion, 

undue influence, fraud, or misrepresentation, these 

provisions are not always sufficient to address the subtler 

forms of inequality that characterize modern contractual 

relationships. 

Judicial intervention in India has played a significant role in 

mitigating some of these concerns. Courts have developed 

doctrines such as unconscionability, reasonableness, and 

public policy to scrutinize and, in appropriate cases, 

invalidate unfair contractual terms. These judicial 

innovations have helped bridge certain gaps in the statutory 

framework and have ensured that the enforcement of 

boilerplate clauses does not lead to manifest injustice. 

Nevertheless, reliance on judicial discretion alone has 

resulted in a degree of uncertainty and inconsistency in the 

application of these principles. 

In this context, the need for a more structured and 

comprehensive legislative framework becomes evident. A 

dedicated statute addressing unfair contract terms, 

particularly in standard form contracts, would provide 

clearer guidelines and enhance legal certainty. Such a 

framework should aim to strike a balance between 

preserving contractual freedom and preventing exploitation, 

ensuring that efficiency does not come at the expense of 

fairness. 

Ultimately, the enforceability of boilerplate clauses must be 

guided by the broader objective of achieving justice in 

contractual relationships. Ensuring fairness, transparency, 

and accountability is essential not only for protecting 

individual parties but also for sustaining trust in the legal 

and commercial system as a whole. 
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